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BRANNAN LAWSUIT continues.  Since October 19th, Eye on Gilpin County has been chronicling the Brannan Lawsuit, a lawsuit that was filed on September 17, 2008, shortly after the special use application to operate an open pit rock quarry was denied in August of 2008 by the Gilpin County Board of County Commissioners.  

As the reader is most likely aware, the end of the 2009 year is rapidly approaching – yes, only 11 days until Christmas and 17 days to the end of 2009!


The point of the opening paragraphs is this:  The Brannan lawsuit has been ongoing for one year plus three months, and Brannan attorneys are still attempting to use technicalities in the hearing process to have the court overturn the denial of the permit application, which brings to mind this cliché from the legal world:  “when you don’t have a case, adopt the red herring diversionary approach.”  


During the time since filing the lawsuit, Brannan through its attorney has not even attempted to address any of the detrimental factors that were the basis for the denial of the permit application.  


Simplistically, to date, Brannan’s attorneys have based the lawsuit on these points:  

· The Gilpin County Zoning Regulations do not apply to mineral areas, and thus not to Phillip Wolf and his property;  

· The Gilpin County Master Plan does not apply to anyone owning private property who wishes to develop the property regardless of the detrimental impacts to the surrounding area;  

· The IGA between the Gilpin County, City of Black Hawk and Central City does not apply to Brannan Sand & Gravel and the Wolf Parties;  and 

· The Gilpin County Board of County Commissioners (BOCC) violated Colorado’s open meetings law and deliberated illegally.  (On this point, being in attendance at the public hearing before the BOCC, this ordinary citizen must ask – were the commissioners supposed to hold continuous all-day meetings to review thousands upon thousands of pages submitted by Brannan while attorneys for Brannan watched over them every minute?  Brannan attorneys would do well to review the open meetings law as contained in the Colorado Revised Statutes.) 
Now, back to the legal wrangling responsible for lots of legal fees being paid by Gilpin County taxpayers.  


On November 10, 2008, a Motion to Dismiss the Cross Claims of the Wolf Defendants was filed by Gilpin County on the grounds that the Wolf Parties “are not entitled to any of the relief requested by Plaintiff Brannan in its claims for relief numbered 2 through 4.  The Wolf Cross Claims, for the most part, mirrored Brannan’s claims for relief, and thus will be explained on that basis.  

Brannan’s Second Claim for Relief involved proceedings which the Wolf Parties were not parties to as they were never the applicants, but instead signed an “Attestation of Right of Entry to Mine and Reclaim Property” which makes Brannan the legal applicant.  (Brannan Sand & Gravel was not even the original applicant – the original applicant was Clear Creek Water District Providers, L.L.C., and that entity assigned all rights and interest to Brannan Sand & Gravel.  The principal of Clear Creek withdrew its application shortly after the public hearing before the Gilpin County Planning Commission.  That’s yet another story.)  Thus, the Wolf Parties had no standing to sue and are prevented from asserting rights or legal interests of others (Brannan).  

The second cross claim of the Wolf Defendants was that “the actions of the County Defendants complained of have substantially and unlawfully deprived the Wolf Parties of their lawful and profitable use of their Property.”  This second cross claim of the Wolf Parties was dismissed with prejudice in the Amended Order of Dismissal granted by the Court on December 30, 2008.

Point-of-Information:  “With prejudice” means that a lawsuit or claim within a lawsuit cannot be re-filed, (except in very rare circumstances).  “Without prejudice” means the lawsuit or claim within a lawsuit can be re-filed or re-instated with the permission of the Court and parties involved.    

The third cross claim of the Wolf Parties admitted all averments of the Verified Complaint (Brannan’s), that the County Defendants have “substantially and unlawfully deprived the Wolf Parties of their lawful and profitable use” of the property at issued in this case; also that the Wolf Parties are protected persons under 42 U.S.C. Section 1983.  (Note:  Mr. Wolf avails himself on this point of protection under the U.S. Constitution which on so many prior occasions he has shown adamant disdain for.)  

The County’s Motion to Dismiss includes these pertinent points for the Court to consider in whether deprivation occurred:  “a) whether a property right has been identified, b) whether governmental action with respect to that property right amounts to a deprivation, and c) whether the deprivation, if any, occurred without due process of law.”  

On point a), the County makes the case the Wolf Parties do not have the property right complained of, Brannan does.  


On point b), the County points out that the Wolfs have only been deprived of the use of their property for certain mining purposes, not any and all ‘lawful and profitable” purposes; if the Wolf Parties meant “most profitable” use of their property, “the Colorado Supreme Court has repeatedly held there is no Constitutionally-protected right to the most profitable use of property.”  (citation omitted)

On point c), the procedural due process claim under 42 U.S.C. Section 1983, the County states a plaintiff must show that the conduct complained of was committed by a person acting under color of state law, and the conduct deprived the plaintiff of rights, privileges or immunities secured by the Constitution or laws of the United States.  The County Defendants undisputedly acted under color of state law; however, the Wolf Parties currently continue to use the property for the same purposes it was used for before the quarry application was filed, thus there is no deprivation of “rights, privileges or immunities secured by the Constitution or laws of the United States.”  Again, there is no Constitutional guarantee or protection of a right to the most profitable use of property, according to the Colorado Supreme Court. ” (citation omitted)  This third cross claim of the Wolf Parties was dismissed without prejudice in the Amended Order of Dismissal granted by the Court on December 30, 2008.  


The Wolf Parties’ Fourth Cross Claim specifically incorporated and joined in all relief sought by Plaintiff (Brannan) against the County Defendants.  Brannan’s Fourth Claim for Relief involved a request for Declaratory Judgment under the Colorado Rules of Civil Procedure 57 and Colorado Revised Statutes 13-51-101, and others.  This was the one where Brannan tried to make the case that if all else fails – Section 6.1 of the Gilpin County Zoning Regulations applies to Brannan – then that section is impermissibly vague, and therefore, unconstitutional as applied to the MMRR Quarry.  
In addition to the points contained in the explanation of the second claim for relief, the County makes these additional points:  1) The Wolf Parties were not a party to the proceedings before the Board which resulted in the denial of the MMRR Quarry application nor were they the applicants in the MMRR Quarry application; 2) requiring one bringing suit to have standing prevents litigants from asserting rights or legal interests of others (citation omitted); 3) the Wolf Parties “have failed to identify or explain how they are entitled to relief in the form requested by Brannan’s fourth claim for relief; and  4) . . . the Wolf Parties are attempting to sue based on the legal interests of Brannan as opposed to their own individual interests in this matter, and do not have standing to sue on this claim.”  This fourth cross claim of the Wolf Parties was dismissed with prejudice in the Order of Dismissal granted by the Court on December 30, 2008.  

On December 16, 2008, a second stipulated motion was filed – this time, stating the November 24th stipulation was “filed inadvertently and in error and did not correctly represent the agreement of the parties,” to be explained in next week’s edition.    

Writer’s comment:  Now the reader sees why lawyers make such big bucks!  

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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